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“Good faith is a fundamental principle of international law, without which all international law
would collapse,” declared Judge Mohammed Bedjaoui, former President of the International
Court of Justice, at a conference held in connection with last year’s PrepCom."

The Vienna Convention on the Law of Treaties provides: “Pacta sunt servanda: Every treaty in
force is binding upon the parties to it and must be performed by them in good faith.”

The Vienna Convention is relatively young, dating back to 1969, but the concept is not. Thus the
Roman jurist Justinian observed: “What is so suitable to the good faith of mankind as to observe
those things which the parties have agreed upon.”

The International Court of Justice has elucidated the requirement, stating that the “principle of
good faith obliges the Parties to apply [a treaty] in a reasonable way and in such a manner that its
purpose can be realized.” The Court also said that “it is the purpose of the Treaty, and the
intentions of the parties in concluding it, which should prevail over its literal application.”

In addition to implementation of existing obligations, good faith governs the creation of new
ones, as we shall see later in this presentation.’

Essentially, good faith means keeping promises in a manner true to their purposes and working
sincerely and cooperatively to attain agreed objectives.

The question of whether promises have been kept arises with respect to all obligations under the
NPT.® And compliance with provisions on non-acquisition of nuclear weapons and IAEA
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safeguards undoubtedly creates an environment more conducive to compliance with the
disarmament obligation. But it is the latter we will focus on here.

Pursuit of Negotiations

Article VI requires the pursuit of negotiations on effective measures relating to cessation of the
nuclear arms race at an early date and to nuclear disarmament. Has that obligation been
performed in good faith?

Judging by the record since CTBT negotiations were concluded in 1996, the answer must be a
resounding no. Aside from the brief US-Russian talks resulting in the 2002 Strategic Offensive
Reductions Treaty, there have been no negotiations, bilateral, plurilateral, or multilateral, on
disarmament measures.

Although the 1995 Principles and Objectives called for the immediate commencement of
negotiations on a fissile materials treaty, and although the 2000 Practical Steps called for
conclusion of negotiations on such a treaty by 2005, there have been no such negotiations.

Although the annual General Assembly resolution on follow-up to the advisory opinion of the
International Court of Justice calls for immediate commencement of multilateral negotiations
leading to the early conclusion of a nuclear weapons convention, there have been no such
negotiations. Nor have there been official deliberations or discussions of any kind on this subject,
though the Practical Steps called for the establishment of a subsidiary body at the Conference on
Disarmament to “deal with” nuclear disarmament.

The Practical Steps called for implementation of the START process and endorsed the principle
of irreversibility, and General Assembly resolutions — New Agenda, Renewed Determination,
Nuclear Disarmament — call for further US-Russian negotiations on reductions in accordance
with the principles of irreversibility, verification, and transparency. However, no such
negotiations have taken place. Unlike previous US-Russian/Soviet agreements, the 2002
agreement failed to apply principles of verification and irreversibility, and comes into effect only
at a single point in time, 2012.

Thus, while Article VI requires the pursuit of negotiations toward nuclear disarmament, since
1996 essentially no such negotiations have taken place. At best, most NPT nuclear weapon states
could claim that they have “pursued” initiation of negotiations on fissile materials, but that effort
has certainly not been vigorous. There can’t even be a plausible claim of “pursuit” on other
fronts.

Nor have the disarmament commitments made in 1995 and 2000 been implemented. Thus the
Weapons of Mass Destruction Commission led by Hans Blix found that the nuclear weapon
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states have failed “to fulfill their disarmament obligations under the [NPT] and also to honour
their additional commitments to disarmament made at the 1995 and 2000 Review Conferences.””
There is a respectable legal argument that as “subsequent agreements” under Vienna Convention
Article 31, the Principles and Objectives and the Practical Steps supply criteria for the
application and interpretation of Article VI.* In this perspective, the failure to substantially
implement those commitments constitutes non-compliance with Article VI.

Whether or not this view is accepted, clearly implementation of the commitments would have
evidenced good faith in implementing Article VI, and no such good faith has been shown. Good
faith now can be demonstrated by reaffirming and implementing the commitments, or where
appropriate, agreeing upon and implementing alternative means of fulfilling Article VI.

To summarize regarding the general obligation to perform Article VI in good faith: negotiations
must be pursued. The first step is to commence them. That follows from the International Court
of Justice’s unanimous conclusion, largely interpreting Article VI, that: “There exists an
obligation to pursue in good faith and bring to a conclusion negotiations on nuclear disarmament
in all its aspect under strict and effective international control.”® Negotiations obviously cannot
be brought to a conclusion if they are not even commenced!

Negotiating in Good Faith

Fortunately, there are now signs that some negotiations will start. The United States and Russia
will seek to agree on a START replacement treaty this year, and it seems possible that
negotiations on fissile materials will begin reasonably soon in the Conference on Disarmament.

When there are negotiations on these matters, and when the international community finally gets
down to negotiations on global elimination of nuclear arsenals, “good faith” comes into play in a
more specific fashion. Article VI indeed requires this in stating that negotiations are to be
conducted in “good faith.” There is a great deal to be found in international case law and
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scholarly commentary on the meaning of “good faith” in the context of negotiations.'® It can be
summarized under four headings."!

1. Meaningful Negotiations

Good faith negotiations must be meaningful in nature. In North Sea Continental Shelf, the
International Court of Justice stated that negotiating parties should “not merely . . . go through a
formal process of negotiation” but rather “are under an obligation so to conduct themselves that
the negotiations are meaningful.”'? “[G]ood faith as properly to be understood,” declared the
Arbitration Tribunal in Aminoil, requires “sustained upkeep of the negotiation over a period
appropriate to the circumstances.”"?

2. Willingness to Compromise

Good faith negotiations require willingness to compromise. According to the Arbitral Tribunal
of the Agreement on German External Debts, “parties must make every effort . . . to reach a
mutually satisfactory compromise, even going so far as to abandon previously inflexibly held
positions.”"* The Aminoil Tribunal declared that good faith requires “awareness of the interests
of the other party; and a persevering quest for an acceptable compromise.”"

3. Temporal and Procedural Requirements

States must not unjustifiably delay negotiations or adoption of the agreement. In Lake Lanoux,
the Arbitral Tribunal stated that good faith would be violated “in case of unjustified breaking off
of talks, of abnormal delay, [or] of failure to follow agreed procedures.”'®
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4. Serious Efforts to Achieve Agreement

In Gulf of Maine, the International Court of Justice held that parties are under a duty to negotiate
with a genuine intention to achieve a positive result.'” In the NPT context, the Court explained,
Article VI requires good faith negotiations as an obligation of both conduct and result."® NPT
states parties must not only negotiate with serious efforts to achieve the elimination of nuclear
weapons but must actually achieve that result.

Good Faith in Broader Perspective

It has been suggested that good faith, in the sense of trust, evolved from prehistoric times, since
membership in any human group involves obligations. A member of the group was relied on to
perform the task “entrusted” to him or her."” Good faith has been and is observed and upheld by
the world’s cultures, tribal, ancient, and modern, and by the major religions.*

In the modern era, it is essential to international relations. Good faith is the guarantor of
international stability, Judge Bedjaoui explained, because it allows one state to foresee the
behavior of its partner. States acting in good faith take into account other states’ legitimate
expectations.?!

At the beginning of the modern era, nearly four centuries ago, Hugo Grotius wrote: “For not only
is every state sustained by good faith, ... but also that greater society of states.”?

Within the framework of the NPT and the UN Charter, to demonstrate good faith — and to
preserve and develop that “greater society” upon which so much depends - states must keep their
promises, and work sincerely and cooperatively to avoid nuclear warfare, eliminate nuclear
weapons globally, and build and sustain peace.
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